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1. Inagpeechtioa local chapter of the Pexderulist Sociely in 1988, you maid, “My promise,
which is widely shared, ic that the structure of aux gevernment-nat the Bill of Rights—has
provided the greatest bulwark sgainst tyranny. Thus wo cannot and should not diamiss
structural changes that would preserve and promete fedarlism and, in turm, eivil
liberties.” Please tell me what kind of “structural changes™ you were refernng to and
think arz nccded today to “preserve and promote federslism.”

1. RESPONSE,: The point ofmy talik was that I criticired the Supreme Court’s use of
the Tenth Amendment in Nationa! Teagus of Citica (1976) to limit Congross™ power tnder
the Coammerce Clsuse. If foderalism is x principle worth protecting. as the Supreme Court
aeemed to believe, it was hetter pratected by changes to the ptructure of our copstitotional
government than by the Court creating limitations on Congress’ pawer. The passible
stmchirel changes that [ suggested for consideration were repes] of the Sevepteenth
Amendment, election of prezidential electors by state legislatore, and the election of Senators
and Repregentatives who velue foderalism as a goal. Also, Idonothave aview whether any
of theze changes are needed today, because some structura] changes — such as e repeal of
the Sevenieenth Amendment — involve 2 loss of other, cnmpdmg goals, such as road
participation in the democratic process.

2. In g gpeech in 1938, before a Jocal chapter of the Federalint Socizty, you indicalad that
yau believe that the minimum wage is not 1 national issue that the federal govermnment
cup addreas. You seid, “If raising the minimum wage $1.50 aq hour in one of the poorest
states in the union is a national problem, not 1 local issue, then we arc indeed a society of
smoke and mirrors, not substance.”

8. Do you still belieye that raising the minimum wags is not something that
Congress can regulate undey itx Commerce Clnuse power? If so, what is the basia
for your visw? If not, what made you chenge your mind?

2a.  RESPONSFE: ] did not say Dor believs in 1988, and do not belicve

today, that Conpross cannot 1aiso the mimimum wage under ite Commerse
Cleuse power.

b. D you think that Congress can pass lnws regulating wngan,-cunh‘olling agti-
union discrimination, or other related laber laws consistant with the Constitution?

2b. RESPONSE: Yeu.

¢. Whet is your understanding of the seope of congresaional power under Articla I
of the Cogstitution, in partizular, the Commrierce Clanse?

2c. RESPONSE:  According o twe recent Supreme Court cases,
Congress cen regulate intrastate economic petivity that substantially effects
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interstate commarce. mm;qd_ummss United Statgp v,
Maorrison (2000).

d. Last Comgress, the House of Representatives passed & bill to prohibit human
cloning. Do you sex any tension between such logislation and the Court's new
restrictions on our pawers under the Commerce Clausa? In your view, iy human
cloning more or lcss “economic™ in nature than gun wafficking near schools or
gender-motivated crimes of violence?

id  RESFONSE: [ havenot read the bill or studied in great detail the
Courl’s recent erses Iostricting Congress” powers undsr the Commerce
Clause., I thus cannot intelligently comment whether thete i9 a tnsion. I
also have no visw on whether himan cloning is more or Iess “sconomic”
thag ather setivities. That determinstion might wel! dopend on the factuat
rocord and evidonco developed in & case,

3. Owcer the past few years, the Supreme Cowt bas siruck down & nuwmher of fedsrl starates,
most nofably several designed to protect the civil rights of Americans, as beyond
Congress’ power under Section 5 of the Fourteenth Amendment, for example, Flores v,
City of Boerne, 117 8, Ct. 2157 (1997}, Ktme! v Florida Board of Ragents, 120 §, Ct, 831
(2000), and Board af Tnistees v. Garretl, 19 5, C1, 2240 {1599), What is your
understending of the scope of congressionzl power under Section 5 of the Fourteenth
Amendment?

3. RESPONSE: In Flores v. City of Bogne (1997), the Supreme Cowt struck
down the Religious Freodom Restoration Act of 1993 ("RFRA™), ackaowledging
Cougress’ broad sweep of power under §5, but holding that the RPRA went beyond that
aweep ta Bncxuac,h ©on 2 state's Aght to regulats the health and welfare of its citizens, In

v (2000), the Court determined that Cepgress excoeded
its puthority under §5 by artempting to abrogate Bleventh Amendmont immunity undes
the Age Digcrimination in Employroent Act. Likewise, in Board of Trystees v, Ganztt
2001), the Coust held that Congress exceeded its authonty by attempting to sbrogate
Eleventh Amendment imrmunity in the Americans with Diesbilities Act

4. The New York Times has said that the present Supreme Court has “struck down moere
Federal Jaws per year than any Supreme Court in the lost half of the century.” Ars thero
anty federal statutes or sections thezeof that have not yet been ruled upon by the Supreme
Court that you think go beyond Congreds™ coumerated powas under the Constitution?

4. REBFPONSE: If1 am fortunste enough to be confirmed, and o litigant in a case
before me :.haIlenzes a federal statute, I will review the facts, applicablo law, and briefa
of the prrties in en attemnpt to render a fair decision, [ mm oot aware of any such faderal
stanpbes ar sections,
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S. Yuu have practiced law for twenty years, primarily as » private practitioner, and bave
Litigated mamy complex cases. However, yau state in yoiz Senate Questionnaire that
99% of your litigation cxperience haa involved civil matters and that you have little
wxpericuee Jitigating criminal matters. As you know, federal conrt dockets pre
overflowing witk many camplex criminal cases. Plegsn tell the Committee whether and
how your experiencc has preparsd you to adjudicats thege complex criminal cases and
menage & busy docket involving such mattexs. If you sre confirmed, how will you get up
to spoed and respond 1o the challenge of handling the critninal matters that will be before
you? '

LR RESPONSE: I'have beep involved in a number of complex casea involving novel or
ctitting edge issues that required me to leam quickly and theroughly entirely new arena af
law with which [ was not previously familiar. Having handled many complex casos, I
belicve that axperience will be valaabls in bandling other matters: eatengive prewial motion
prectice, long frials, jury sclection, large numnbers of exhibits, aod multiple legal jssues.
Under the Speedy Trial Act, criminal cases take priority, The waak is 1o riake oo mistakes o

lendaring and scheduling matteys on the criminal side of the docket, and yet keep the eivil
cAges progressing towsrd resalution. I believe my handling af claza actions and other
complex cacod simuitanecusly has given me skills that will transfer to managing a busy
docket thet mcludes bath civil and criminal sascs, some of which will be complex. Threugh
study and herd wack, I am confidant § will be ablc to handle the criminal matters that will ba
batore me if | am confirmed.






